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Limitation on Government
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• A limitation placed on the government by the 

Constitution and the Bill of Rights.


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 3
	
[image: image3.emf]Nationalization of the 

Bill of Rights

• Originally, the limitation applied only to 

the national government.

• Ratification of the Fourteenth 

Amendment opens the door to applying 

the limitation to the states.
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• No state shall . . . deprive any person of life, 

liberty, or property, without due process of the 

law.

• Due process clause places substantive and 

procedural restraints on legislative power–

substantive limits on legislation.

• Federal courts reluctant to define liberties 

spelled out in the national Bill of Rights as 

constituting “due process of law.”
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• First Amendment—

Free Speech.

•

Gilbert v. Minnesota

(1920).

•

Gitlow v. New York

(1925).
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• The view that most of the protections of 

the Bill of Rights are applied against 

state governments through the 

Fourteenth Amendments’ due process 

clause.

• Only gradually, and never completely.

• Through the mechanism of Supreme 

Court decisions.


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 7
	
[image: image7.emf]First Amendment

• Separation of church and state.

• Congress shall make no law respecting an 

establishment of religion.

•

Lemon v. Kurtzman

(1971)–“Lemon Test.”

•

Engel v. Vitale

(1962).

•

Abington School District v. Schempp

(1963).

•

Epperson v. Arkansas

(1968) and  

Edwards 

v. Aguillard

(1987).
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• Free exercise of religious beliefs.

• People can hold any beliefs, or no 

beliefs.

• Restrictions apply when religious 

practice goes against public policy and 

public welfare.
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• Free speech.

• Clear and present danger test–when a person’s 

remarks present a clear and present danger to the 

peace or public order, they can be curtailed.

• “Grave and probable danger rule” which, in effect, 

acted to restrain free speech even more.

• Bad tendency rule–speech or other First Amendment 

freedoms may be curtailed if there is a possibility that 

such expression might lead to some “evil.”
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• Freedom of the press.

• No prior restraint–restraining an action 

prior to the activity–a type of censorship 

as opposed to some subsequent 

punishment.

•

New York Times v. United States

(1971).
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• Symbolic speech.

• Non-verbal communications.

•

Texas v. Johnson

(1989).

•

R.A.V. v. City of St Paul, MN

(1992).
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• Unprotected speech:  obscenity.

• Miller v. California (1973).

• The average person finds that it violates 

contemporary community standards.

• The work taken as a whole appeals to prurient 

interest in sex.

• The work shows patently offensive sexual conduct.

• The work lacks serious redeeming literary, artistic, 

political, or scientific merit.

• Osborne v. Ohio (1990).

• Reno v. American Civil Liberties Union (1997).
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• Unprotected speech: Slander.

• Defamation of character–wrongfully 

hurting person’s good reputation.

• Oral statements, made within hearing 

distance of another person, are called 

slander.  
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• Unprotected speech: fighting words.

• Words that incite the imminent breach 

of the peace.

• People in the crowd are also prohibited 

from exercising a heckler’s veto–

disruptive behavior that interrupts the 

speakers right to speak.
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• Hate speech.

• University speech codes.

• Supreme Court stuck the University of 

Michigan’s hate speech code down 

saying that it violated the students’ First 

Amendment right to free speech.
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• Freedom of the press.

• Diligent watch dog of government.

• Libel–defamation of character in writing.

•

New York Times Co. v. Sullivan

(1964).

• The Court indicated that only when a 

statement was made under actual malice–

that is, with knowledge of its falsity or a 

reckless disregard of the truth–against a 

public official could damages be obtained.
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• Free press and a fair trial.

• Sixth Amendment:  right to a fair trial.

• Gag order: restricts news about the trial or 

pretrial hearings.

•

Nebraska Press Association v. Stuart

(1976).

•

Gannett Company v. De Pasquale

(1979).

•

Richmond Newspapers, Inc. v. Virginia

(1980).
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• Confidentiality and reporters’ work 

papers.

•

Stanford Daily

(1978).

• Congress responded to the court’s 

ruling with the Privacy Protection Act of 

1980.
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• no explicit reference in the Constitution or the 

Bill of Rights concerning a right to privacy.

•

Griswold v. Connecticut

(1965).

• Justice William Douglas said that the 1st, 3rd, 

4th, and the 9th Amendments created 

“penumbras, formed by emanations from 

those guarantees that help give them life and 

substances.”

• Congress passed the Privacy Act in 1974.

•

Roe v. Wade

(1973).
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• 1976 Karen Ann Quinlan case.

•

Cruzn v. Director, Missouri Department 

of Health

(1990).

•

Washington v. Glucksberg

(1997).
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First Amendment

		Free exercise of religious beliefs.

		People can hold any beliefs, or no beliefs.

		Restrictions apply when religious practice goes against public policy and public welfare.
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Fourteenth Amendment

		No state shall . . . deprive any person of life, liberty, or property, without due process of the law.

		Due process clause places substantive and procedural restraints on legislative power–substantive limits on legislation.

		Federal courts reluctant to define liberties spelled out in the national Bill of Rights as constituting “due process of law.”
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Civil Liberties

		A limitation placed on the government by the Constitution and the Bill of Rights.
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Civil Liberties

Limitation on Government
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Nationalization of the 

Bill of Rights

		Originally, the limitation applied only to the national government.

		Ratification of the Fourteenth Amendment opens the door to applying the limitation to the states.
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Incorporation Theory

		The view that most of the protections of the Bill of Rights are applied against state governments through the Fourteenth Amendments’ due process clause.

		Only gradually, and never completely.

		Through the mechanism of Supreme Court decisions.
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Due Process

		First Amendment—Free Speech.

		 Gilbert v. Minnesota (1920).

		Gitlow v. New York (1925).
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First Amendment

		Separation of church and state.

		Congress shall make no law respecting an establishment of religion.

		Lemon v. Kurtzman (1971)–“Lemon Test.”

		Engel v. Vitale (1962).

		Abington School District v. Schempp (1963).

		Epperson v. Arkansas (1968) and  Edwards v. Aguillard (1987).
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First Amendment

		Unprotected speech:  obscenity.

		Miller v. California (1973).

		The average person finds that it violates contemporary community standards.

		The work taken as a whole appeals to prurient interest in sex.

		The work shows patently offensive sexual conduct.

		The work lacks serious redeeming literary, artistic, political, or scientific merit.

		Osborne v. Ohio (1990).

		Reno v. American Civil Liberties Union (1997).
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First Amendment

		Freedom of the press.

		No prior restraint–restraining an action prior to the activity–a type of censorship as opposed to some subsequent punishment.

		New York Times v. United States (1971).
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First Amendment

		Free speech.

		Clear and present danger test–when a person’s remarks present a clear and present danger to the peace or public order, they can be curtailed.

		“Grave and probable danger rule” which, in effect, acted to restrain free speech even more.

		Bad tendency rule–speech or other First Amendment freedoms may be curtailed if there is a possibility that such expression might lead to some “evil.”
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First Amendment

		Symbolic speech.

		Non-verbal communications.

		Texas v. Johnson (1989).

		R.A.V. v. City of St Paul, MN (1992).
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First Amendment

		Freedom of the press.

		Diligent watch dog of government.

		Libel–defamation of character in writing.

		New York Times Co. v. Sullivan (1964).

		The Court indicated that only when a statement was made under actual malice–that is, with knowledge of its falsity or a reckless disregard of the truth–against a public official could damages be obtained.
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First Amendment

		Unprotected speech: fighting words.

		Words that incite the imminent breach of the peace.

		People in the crowd are also prohibited from exercising a heckler’s veto–disruptive behavior that interrupts the speakers right to speak.
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First Amendment

		Unprotected speech: Slander.

		 Defamation of character–wrongfully hurting person’s good reputation.

		Oral statements, made within hearing distance of another person, are called slander.  
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First Amendment

		Hate speech.

		University speech codes.

		Supreme Court stuck the University of Michigan’s hate speech code down saying that it violated the students’ First Amendment right to free speech.
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First Amendment

		Confidentiality and reporters’ work papers.

		Stanford Daily (1978).

		Congress responded to the court’s ruling with the Privacy Protection Act of 1980.
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First Amendment

		Free press and a fair trial.

		Sixth Amendment:  right to a fair trial.

		Gag order: restricts news about the trial or pretrial hearings.

		Nebraska Press Association v. Stuart (1976).

		Gannett Company v. De Pasquale (1979).

		Richmond Newspapers, Inc. v. Virginia (1980).
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Right to Privacy

		no explicit reference in the Constitution or the Bill of Rights concerning a right to privacy.

		Griswold v. Connecticut (1965).

		Justice William Douglas said that the 1st, 3rd, 4th, and the 9th Amendments created “penumbras, formed by emanations from those guarantees that help give them life and substances.”

		Congress passed the Privacy Act in 1974.

		Roe v. Wade (1973).
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“Right to Die”

		1976 Karen Ann Quinlan case.

		Cruzn v. Director, Missouri Department of Health (1990).

		Washington v. Glucksberg (1997).


















