Lecture Notes:

Sexuality and the Law

Psyc 257: Psychology of Human Sexuality

Walter vom Saal

Topic today:

Legal issues surrounding sexual behavior.

More broadly: social regulation and control of behavior.


- ask: types of regulation and control.  Social; legal; church.  Lancaster PA mailbox situation as an example of subtle but powerful social control.  Focus today: legal system.

Introductory background comments: Blackburn, English legal code.  Insights into our history and, to some extent, current law.



- Kidnapping - p.410.



- maiming - p.402-403.



- rape - p.405.  Higher penalty if virgin.  Injured party = father or husband.



- sodomy - p.408.



conclusions: tremendous progress, but a long way to go.
  EXAMPLES [also see exam questions at end]:
1. BRAINSTORM sexual behaviors covered by social and legal regulation.  See list below.  Sexual behaviors there are laws against (or laws about)
Key questions:

- what sexual behaviors are regulated by the law?

- what sexual behaviors do you believe should be regulated by the law?

- goal of deeper thinking and questioning:


- when does society have a legitimate interest in controlling the sexual behavior of its member?


- when does society have a legitimate interest in controlling ANY behavior of its members?


- what are the general principles that should be applied in determining the laws?

2. Chart on board to be filled out during discussion:



1. SPECIFIC BEHAVIORS.



2. GENERAL PRINCIPLES.

3.  SPECIFIC BEHAVIORS that are regulated by law and society.


- brainstorm and generate list.


- rank list by priority and legitimacy.


- make specific comments noted below.

A. Indecent exposure.


- examples: woman removes shirt in parade; man is masturbating in park; nude bathing on beach.


- usually municipal laws: local government controls.


- why would these be illegal?



- make others uncomfortable.



- threatening.




- To whom? (individual, society)




- Concepts of HARM, INJURY.




- Physical vs. emotional, psychological threat or harm.



- concept of threat to society:




- teach our children something bad?




- or could argue teach them something good?




- DATA ARE RELEVANT to answer these questions.

B. Marriage.

- concept of age of consent.

- depends on state

C. Divorce.

- no-fault divorce relatively recent concept

D. Contraception.


- used to be illegal, not very long ago.


- Condoms for sale only as prophylactic devices.

E. Pornography.


- distinguish: pornography; sexually explicit; erotica; sexually arousing.


- definition of pornography: legal definition of material that is illegal.


- written materials: novels banned, illegal.


- visual materials: movies; pictures for distribution; pictures in magazines.

“appeals to the prurient interest” = purpose is sexual arousal

AND ALSO “utterly without redeeming social value”

Debate framed: freedom of speech vs. protecting society from harm.

Recently: defined in terms of community values.

F. Rape.


- forcible intercourse or other sexual behavior.


- definition is use of force or threat of force.


- READ NY LAWS as examples of complexity.


- important point: these are state laws.


- intercourse without consent: intoxicated; mentally retarded; under age.


- statutory rape: under age of consent.


- levels of penalty differ.

G. Homosexuality #1: laws against homosexuality.
Reminder: homosexuality = sexual orientation = “who gives you the tingle.”
- Is homosexuality illegal?  Leads to concept of sodomy.
H. Sodomy.  (See Siecus pamphlet, 1998, p.7)

- various definitions: unnatural sexual relations, etc.


- often vague.


- usually includes oral sex, anal intercourse.


- usually used to prosecute homosexuals; rarely defined that way.



- (it is defined as same-sex in text example, but this rare).


- often defined to exclude acts between married couples.



- (oral sex not sodomy if your are married).

web site 11/00: religioustolerance.org/hom_fuel.htm.  NY repealed its consensual sodomy law June 22, 2000 as part of comprehensive sex law revisions.  Had been unconstitutional (according to state supreme court ruling on state constitution) earlier.

I. Homosexuality (sexual orientation) #2: laws protecting sexual orientation.


- no direct laws against.


- what about promoting?  protecting?


- laws preventing sexual orientation discrimination.

J. Homosexuality: Laws protecting against job discrimination (hiring, promotion):



- see www.aclu.org/issues/gay/pedreira_laws.htm (or html?)



- No federal law.  Equal employment opportunity act Title VII does not protect sexual orientation.



- Categories of law:




federal; state; state executive order; local; local executive order.



- 12 States prohibit job discrimination in private employment (not NY).



- 7 States prohibit job discrimination in public employment (e.g. by executive order).  (NY is one of these.)



- Also some cities prohibit job discrimination in private employment: Albany, NYC, Ithaca, Rochester, Hampton, Syracuse, Onondaga, Tompkins.  Also Baltimore, LA, Denver, others.

K. Homosexuality: Sexual orientation workplace protection.  Similar pattern.  10 states have such laws, but not NY.  Several NY cities have such laws.

L. Homosexuality: SUNY policy.

M. Homosexuality: hate crime laws.  Definition: more severe penalty for crimes of violence (assault; arson) if directed against group based on: race, sex, religion…. 39 states have laws against hate crimes.  22 of these include sexual orientation as one of the classes protected.

N. Homosexuality: Gays in the military.  History.  Bill Clinton "don't ask, don't tell" policy.  Implications for SUNY: military recruitment debate.

O. Homosexuality: Anti gay marriage laws.  DOMA = defense of marriage act.  Need not recognize marriages from other states if don't agree with your state's criteria.  Nightmare mess: differing criteria for blood tests, ages of parental consent, etc: individuals would end up married in some states but not in others.  ACLU web site: 25 states have passed laws against gay marriages.

P. Homosexuality AND living together: Domestic partner benefits.  SUNY has such a policy.  Most advanced: New Hampshire: recognizes civil unions (not marriages) of gay partners with benefits analogous to those offered by marriage.

Q. Prostitution.


- terms: hooker, prostitute, call girl, whore, street walker, etc.


- these terms refer to female prostitute.

- definition of pimp, panderer.


- male prostitution.


- is prostitution illegal?  Should it be?  Pros and cons.



- reasons to be illegal.

- Injures individual or society.  

- degrades and or abuses women.



- reasons to be legal:




- personal choice, individual freedom.




- if legal, can regulate: health, safety, etc.  Nevada monthly check.


- complexity: definition of prostitution: sex for pay.  If so, is all sex prostitution?  Or at least could we say there is a range of sex-for-something else?  (Author: sex historically has been a medium of exchange.  Is a mistress who receives clothes and money a prostitute?

R. Adultery.


- definition.


- distinguish between:


- illegal; vs.



- grounds for divorce.


- legality  (text pp 622,623):



14 of 50 states: sodomy is a crime.



40 of 50 states: fornication is a crime.  Minnesota: illegal for men only!



45 of 50 states: adultery is a crime.  Minnesota: illegal for women only!

S. Fornication.  

- Biblical history.  Definition. Sex between unmarried partners.

- Laws against cohabitation.  Note even if these are not prosecuted, there are negative consequences: federal tax law implications (read regulation).

T. Abortion.

U. Polygamy.

V. Incest.


- variety of definitions.


- child sexual abuse.  Implicated in dissociative disorders.


- [OMIT: false memory debate.  Elizabeth Loftus.  Study implanting memories in children.]
W. Sexual harassment.

Two components:

quid pro quo (“tit for tat”) (“exchange of sexual favors...”)

hostile climate

X. Other issues relating to pregnancy and new social options:


- surrogate motherhood.


- artificial insemination.

Y. Library internet access.

Z. Genital mutilation.  See NYS laws charge code manual p.29.

Others raised in class:
- bestiality

- druggist refusal to fill patient prescription for contraceptive

- therapist sexual relations with client

2. GENERAL PRINCIPLES.


- fairness



- supreme court: laws arbitrarily applied are rejected.



- supreme court: laws unconstitutionally vague are rejected.


- respect for privacy.


- prevention of harm to others.


- prevention of harm to self.


- definition of “harm” depends on society - changes in diff cultures, diff times.



- Example: breast feeding in public.


- protect the fabric of society; preservation of society; etc.


- Often: laws depend on state.  

Hierarchy of laws and regulations:

1. Laws: federal laws, state laws, local laws.

2. Court rulings that interpret and apply the laws (e.g. in sexual harassment situations, what is a “hostile environment”) . Court rulings may apply only in specific jurisdictions, and may differ from one place to another  (sexual harassment)
3. Regulation, proclamation, Executive order, civil service rule.

3. WvS POINTS FOR YOU AS MEMBERS OF SOCIETY:


- data is relevant to social decisions.  We should be more conscious of that.



- pornography leads to perversion: is that true or not?  Data question that has implications for law.



- people told about condom use will have more promiscuous sex.



- women will have kids to get welfare money.



- death penalty will reduce murders.


- support research.


- support social experimentation, experimental programs.  Try in diff states.


- support prevention.  Millions of dollars will be spent on AIDS treatment.  Will we support $8/hour peer training program in Newark?











